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[Docket No. CPSC—-2006-0034]

Amendments to Fireworks Regulations

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Consumer Product Safety
Commission (Commission or CPSC)
proposes to amend its regulations
regarding fireworks devices under the
Federal Hazardous Substances Act. The
proposed amendments are based on the
Commission’s review of its existing
fireworks regulations, the current
fireworks market, changes in
technology, existing fireworks
standards, and safety issues associated
with fireworks devices. The proposed
amendments would create new
requirements and modify or clarify
existing requirements. Some of the
proposed revisions would align with
existing fireworks standards or codify
the Commission’s existing testing
practices. The Commission believes that
the proposed requirements would
improve consumer safety by codifying
limits, test procedures, and
requirements that would reduce the risk
of injury to consumers and clarifying
existing requirements to promote
compliance.

DATES: Submit comments by April 18,
2017.

ADDRESSES: Comments, identified by
Docket No. CPSC-2006-0034, may be
submitted electronically or in writing:
Electronic Submissions: The
Commission encourages you to submit
electronic comments by using the
Federal eRulemaking Portal. You may
submit electronic comments to the
Federal eRulemaking Portal at: http://
www.regulations.gov, by following the
instructions for submitting comments.
The Commission does not accept
comments submitted by electronic mail

(email), except through
www.regulations.gov.

Written Submissions: Submit written
comments by mail, hand delivery, or
courier to: Office of the Secretary,
Consumer Product Safety Commission,
Room 820, 4330 East-West Highway,
Bethesda, MD 20814; telephone (301)
504-7923.

Instructions: All submissions must
include the agency name and docket
number for this proposed rulemaking.
All comments may be posted to http://
www.regulations.gov without change,
including any personal identifiers,
contact information, or other personal
information. Do not submit confidential
business information, trade secret
information, or other sensitive or
protected information that you do not
want to be available to the public. If you
submit such information, the
Commission recommends that you do so
by mail, hand delivery, or courier.

Docket: To read background
documents or comments regarding this
proposed rulemaking, go to: http://
www.regulations.gov, insert docket
number CPSC-2006-0034 in the
“Search” box, and follow the prompts.
FOR FURTHER INFORMATION CONTACT:
Rodney Valliere, Project Manager,
Directorate for Laboratory Sciences, U.S.
Consumer Product Safety Commission,
5 Research Place, Rockville, MD 20850;
telephone: 301-987-2526; email:
RValliere@cpsc.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Federal Hazardous Substances
Act (FHSA; 15 U.S.C. 1261-1278)
authorizes the CPSC to regulate
hazardous substances, which include
fireworks devices. 15 U.S.C. 1262. The
Commission assumed responsibility for
administering the FHSA on May 14,
1973. Id. at 2079(a). Previously, the U.S.
Department of Health, Education, and
Welfare exercised this authority and the
U.S. Food and Drug Administration
(FDA), an agency within that
department, issued regulations
governing fireworks and other
hazardous substances. When the
Commission assumed responsibility, it
adopted the existing FDA regulations,
transferring them from 21 CFR part 191
to 16 CFR part 1500. 38 FR 27012 (Sept.
27, 1973). These regulations included
requirements limiting the pyrotechnic
composition of fireworks devices

“intended to produce audible effects” to
two grains; carving out an exception to
that regulatory limit for wildlife
management purposes; and exempting
certain packaged fireworks assortments
from full labeling requirements for
hazardous substances under the FHSA.

Since assuming responsibility for the
FHSA, the Commission has added
provisions to the fireworks regulations,
which are now in 16 CFR parts 1500
and 1507. These additions include
labeling requirements; prohibitions of
certain chemicals; performance
requirements for specific devices and
features; bans (except for wildlife
management purposes) on firecrackers
that contain more than 50 milligrams
(mg) (0.772 grains) of pyrotechnic
composition, specific devices, and
devices that do not comply with part
1507; bans on reloadable tube aerial
shell devices with shells larger than
1.75 inches in outer diameter;
requirements for a stability test for large
multiple-tube fireworks devices; and an
increase in the longest permissible time
for a fuse to burn to 9 seconds. 61 FR
67197 (Dec. 20, 1996); 61 FR 13084
(Mar. 26, 1996); 56 FR 37831 (Aug. 9,
1991); 49 FR 50374 (Dec. 28, 1984); 41
FR 22931 (June 8, 1976).

The Commission has also taken steps
to review the fireworks regulations,
generally, in more recent years. CPSC
issued an advance notice of proposed
rulemaking (ANPR) in 2006 to explore
alternatives for addressing fireworks-
related injuries. 71 FR 39249 (July 12,
2006). In 2015 and 2016, the
Commission reviewed all of its
fireworks regulations to identify
revisions or clarifications that would
make them more effective at protecting
the public, reflect the current market
and technology, reduce burdens, and
coordinate with other federal and
industry standards. This notice of
proposed rulemaking (NPR) is the result
of that assessment.

In addition, on September 6, 2016, the
Commission issued a proposed
interpretive rule regarding the method
of determining whether a fireworks
device is “intended to product audible
effects,” for purposes of 16 CFR
1500.17(a)(3). 81 FR 61146 (Sept. 6,
2016). The Commission requested
comments regarding its proposed
interpretation, and Commission staff
considered those comments in
developing the proposed regulatory
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change to 1500.17(a)(3), described in
this NPR.

II. Statutory Authority, Procedure, and
Other Legal Considerations

Under the FHSA, the Commission
may classify a “hazardous substance” as
a “banned hazardous substance” if the
substance is intended or packaged in a
form suitable for household use or is
intended to be used by children and the
Commission finds that, notwithstanding
cautionary labeling required under the
FHSA, the degree or nature of the
hazard associated with the substance is
such that public health and safety can
only be adequately served by keeping
the substance out of interstate
commerce. 15 U.S.C. 1261(q)(1). As part
of this authority, the Commission may
also create design and performance
standards for products that qualify as
“hazardous substances,” effectively
banning products that do not conform to
those standards. Forester v. Consumer
Product Safety Comm’n, 559 F.2d 774,
783 (D.C. Cir. 1977).

Fireworks are “‘hazardous
substances,” as that term is defined in
the FHSA. 15 U.S.C. 1261(f). Therefore,
to ban fireworks devices or create design
or performance requirements for
fireworks devices, the Commission must
follow the requirements for rulemaking
outlined in the FHSA. Under the FHSA,
the Commission must make four
substantive findings to ban fireworks
devices or create design or performance
requirements. The first of these four
findings is described in the previous
paragraph and involves the adequacy of
cautionary labeling to protect the public
from the degree or nature of the hazard.
This finding need not be included in the
regulatory text. There are three
additional findings that the Commission
must make under the FHSA. These three
findings are described in detail in the
following paragraphs, and the
Commission must include them in the
regulations. 15 U.S.C. 1262(i)(2).

First, the Commission must find that
when the entities that would be subject
to the regulation have adopted a
voluntary standard that relates to the
risk of injury that the regulation seeks
to address, either compliance with the
voluntary standard is not likely to
adequately reduce that risk, or there is
not likely to be substantial compliance
with the voluntary standard. 15 U.S.C.
1262(i)(2)(A). For the first prong of this
finding, whether compliance with a
voluntary standard is likely to
adequately reduce a risk of injury
depends on whether the risk will be
reduced to such an extent that there
would no longer be an unreasonable risk
of injury. See H.R. Rep. No. 208, 97th

Cong., 1st Sess. 875 (1981) (discussing
the identical provision in the Consumer
Product Safety Act (15 U.S.C. 2051—
2089)). As for the second prong, several
factors are relevant to the Commission’s
assessment of compliance with a
voluntary standard, including the
magnitude and speed of compliance, the
severity of potential injuries, the
frequency of injuries and deaths, and
the vulnerability of the population at
risk. See H.R. Rep. No. 208, 97th Cong.,
1st Sess. 875 (1981) (discussing the
identical provision in the Consumer
Product Safety Act); see also 64 FR
71888 (Dec. 22, 1999) (finding that 90%
compliance with a voluntary standard
for bunk beds was not “‘substantial’); 16
CFR part 1213, Appendix.

Second, the Commission must find
that the benefits expected from the
regulation bear a reasonable relationship
to its costs. 15 U.S.C. 1262(i)(2)(B). The
benefits of a regulation include the
extent to which the regulation would
reduce the likelihood and severity of
injury that may result from the product.
The costs include increases to the price
of the product and decreases to the
availability or usefulness of the product.
H.R. Rep. No. 208, 97th Cong., 1st Sess.
875 (1981) (citing Southland Mower Co.
v. Consumer Product Safety Comm’n,
619 F.2d 499 (5th Cir. 1980)).

Third, the Commission must find that
the regulation imposes the least
burdensome requirement that
adequately reduces the risk of injury
that the regulation aims to address. 15
U.S.C. 1262(i)(2)(C). To evaluate this,
the Commission must compare the
relative compliance costs of alternatives
it considered during the rulemaking
process. H.R. Rep. No. 208, 97th Cong.,
1st Sess. 875 (1981).

These findings are required only for
regulatory changes or additions that
would ban a hazardous substance. This
includes an express ban, as well as a
design, performance, or other
requirement that has the effect of
banning a device that is not already
banned. For amendments that merely
clarify or ease existing requirements,
these findings are not necessary because
the rulemaking would not classify a
substance or device as banned. See, e.g.,
15 U.S.C. 1261(q)(1)(B), 1262(h),
1262(i)(2) (discussing requirements to
create a regulation classifying a
substance as a “‘banned hazardous
substance”). Nevertheless, such changes
or additions must conform to the
Administrative Procedure Act (5 U.S.C.
551-562) requirements for rulemaking,
which apply to all of the changes
proposed in this NPR. The
Administrative Procedure Act requires
the Commission to provide interested

parties with notice of a proposed rule
and an opportunity to comment on it. 5
U.S.C. 553(b), (c).

In addition to the statutory
requirements in the FHSA and
Administrative Procedure Act that
apply to rulemakings, several federal
directives are relevant to this NPR.
Specifically, a number of Executive
Orders (E.O.s) set out rulemaking
priorities, including promoting
compliance by creating simple and clear
regulations and eliminating
requirements that are ineffective or
outdated. These E.O.s also emphasize
the goals of facilitating economic
growth, by minimizing burdens,
harmonizing with voluntary or
international standards, and promoting
innovation. See E.O. 13609, Promoting
International Regulatory Cooperation,
77 FR 26413 (May 4, 2012); E.O. 13563,
Improving Regulation and Regulatory
Review, 76 FR 3821 (Jan. 18, 2011); E.O.
12866, Regulatory Planning and Review,
58 FR 51735 (Oct. 4, 1993); see also E.O.
13579, Regulation and Independent
Regulatory Agencies, 76 FR 41587 (July
11, 2011). Similarly, the Office of
Management and Budget’s OMB
Circular A—119 (OMB Circular A-119)
directs agencies, including independent
commissions, to use voluntary
consensus standards, rather than
develop new standards, whenever
appropriate. OMB Circular A-119,
Federal Participation in the
Development and Use of Voluntary
Consensus Standards and in Conformity
Assessment Activities (1998), revised on
January 27, 2016. The goal of OMB
Circular A-119 is for the federal
government to benefit from the expertise
and innovation of the private sector,
eliminate costs associated with agency
development of new standards, reduce
the costs of industry compliance, and to
support the priorities outlined in E.O.s
13609, 13563, and 12866. As an
independent agency, CPSC is not
required to comply with E.O.s; however,
E.O. 13579 urges independent agencies
to pursue the objectives expressed in
E.O. 13563, and as a general matter, the
Commission strives to support the
principles expressed in these E.O.s to
construct streamlined and effective
regulations. The requirements and
revisions proposed in this NPR are
intended to align with these directives
by clarifying requirements, updating
requirements to reflect current
technology and products, and
harmonizing with a recognized industry
standard and other federal
requirements.
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IIL. Other Existing Fireworks Standards

There are three international or
voluntary standards regarding fireworks:

e The American Pyrotechnics
Association Standard 87-1: Standard for
Construction and Approval for
Transportation of Fireworks, Novelties,
and Theatrical Pyrotechnics (APA
Standard 87-1);

e The American Fireworks Standards
Laboratory’s voluntary standards for
consumer fireworks (AFSL Standard);
and

e The European Standard EN 15947~
1 to 15947-5: Pyrotechnic Articles—
Fireworks, Categories 1, 2, and 3
(European Standard).

The American Pyrotechnics
Association (APA) is a fireworks trade
group made up of various fireworks
industry members, including
manufacturers, importers, and
distributors. According to the group’s
Web site, its members represent
approximately 85 percent of the
domestic fireworks industry. APA
Standard 87-1, last issued in 2001,
provides definitions and requirements
for various types of fireworks including
consumer fireworks, novelties,
theatrical pyrotechnics, and display
fireworks.

The American Fireworks Standards
Laboratory (AFSL) is an independent,
nonprofit corporation that develops
voluntary standards for consumer
fireworks and serves as a third party
laboratory, offering testing and
certification for compliance with its
standards. According to AFSL’s Web
site, its members represent 85 to 90
percent of domestic fireworks importers.
The AFSL standard, last updated in
2009, includes safety and quality
standards for various types of fireworks
devices, including design, performance,
labeling, and shipping.

The European Standard was
developed through the consensus of
numerous European national standard
bodies, as facilitated by the European
Committee for Standardization, and
reflects European legislation. This
standard includes definitions, fireworks
categories, labeling requirements, test
methods, and construction and
performance requirements.

Additionally, the U.S. Department of
Transportation (DOT) has regulations
relevant to consumer fireworks. DOT
has jurisdiction over the transportation
in commerce of hazardous materials,
including consumer fireworks. 49 U.S.C.
5101-5128. Under this authority, DOT
has specific regulatory requirements for
fireworks and incorporates by reference
APA Standard 87-1 into its regulations,
insofar as it is relevant to transportation

safety. 49 CFR 171.7; see also, 49 CFR
173.59, 173.64, 173.65.

The APA has continued to review
APA Standard 87-1 and is working to
issue an updated version of the
standard, which DOT subsequently may
incorporate by reference into its
regulations, supplanting the 2001
version. The Commission is proposing
to incorporate by reference portions of
APA Standard 87-1 into 16 CFR parts
1500 and 1507, or otherwise align with
provisions in that standard. If the APA
updates APA Standard 87-1 before the
Commission adopts a final rule, the
Commission may adopt provisions
consistent with or from the 2001 version
of the standard, as proposed in this
NPR, or may adopt or incorporate by
reference provisions of the updated
standard that are consistent with the
requirements proposed in this NPR.

IV. Proposed Requirements

The Commission proposes several
additions and modifications to the
fireworks regulations to clarify existing
requirements and to improve consumer
safety. These proposed requirements fall
into three categories—new hazardous
substance bans, changes to ease the
burdens associated with existing
requirements, and clarifications. As
discussed, the statutory requirements
for these categories differ. To ban a
hazardous substance that is not
prohibited under the existing
regulations, the Commission must make
the findings required by the FHSA. To
ease or clarify existing requirements, the
Commission need not make these
findings, but must comply with
Administrative Procedure Act
rulemaking requirements. The sections
below describe the three categories of
proposed requirements.

A. New Hazardous Substances Bans

The following proposed requirements
would effectively ban hazardous
substances that are not currently banned
under CPSC'’s fireworks regulations by
adopting mandatory test methods,
limiting device content, prohibiting
particular chemicals, and adding
performance requirements.

1. Adopt a Quantifiable Method of
Identifying Devices That Are Limited to
Two Grains of Pyrotechnic Composition
(16 CFR 1500.17(a)(3))

a. Current Regulatory Requirement and
Rationale

Section 1500.17(a)(3) states:
“fireworks devices intended to produce
audible effects” are banned hazardous
substances if the audible effect is
produced by a charge of more than 2
grains of pyrotechnic composition.

There are essentially two parts to this
requirement—first, identifying whether
a fireworks device is “intended to
produce audible effects,” and second, if
so, measuring the pyrotechnic
composition to determine if it exceeds

2 grains.

As the rulemaking that adopted this
provision explained, the misuse of
devices ‘“‘whose audible effect is
produced by a charge of more than 2
grains of pyrotechnic composition . . .
[had] been the cause of most of the
firework deaths and serious injuries”
and the goal of the regulation was to
prohibit “dangerously explosive
fireworks.” 38 FR 4666 (Feb. 20, 1973);
35 FR 7415 (May 13, 1970); see also, 34
FR 260 (Jan. 8, 1969). Similarly, the
Commission considered the safety need
for limiting the pyrotechnic content in
certain fireworks devices when it
adopted the 50 mg limit for firecrackers
in 1977. In the deliberations leading up
to that limit, the Commission explained
that incident and injury data showed a
correlation between the degree of injury
and the explosive power of the device
involved in the injury. Most cases that
resulted in death or severe injuries
involved devices with “large powder
accumulations.” 41 FR 9512, 9517 (Mar.
4,1976). Thus, the purpose of
1500.17(a)(3) is to address injuries
resulting from increased explosive
power; the reference to “audible” effects
was a method of identifying these
devices through the type of sound the
devices make and not an indication of
any safety purpose relating to the
loudness of devices or hearing injuries.

This regulatory history and more
recent fireworks incident data
demonstrate the importance of industry
compliance with 1500.17(a)(3) for
protecting consumers. As the 2015
Fireworks Annual Report (Fireworks
Annual Report; CPSC Directorate for
Epidemiology, Division of Hazard
Analysis, Fireworks-Related Deaths and
Emergency Department-Treated Injuries
During 2015, June 2016, available at:
http://www.cpsc.gov//Global/Research-
and-Statistics/Injury-Statistics/Fuel-
Lighters-and-Fireworks/Fireworks
Report 2015FINALCLEARED.pdY)
demonstrates, the injuries that can
result from devices that are subject to
the 2-grain limit can be severe and can
result in death. Overall, nine of the 11
deaths that related to fireworks in 2015,
involved devices that are commonly
subject to the 2-grain limit; and over the
course of 1 month in 2015, an estimated
1,200 injuries (based on a nationwide
probability sample) involved devices
commonly subject to the 2-grain limit.
Of these estimated 1,200 injuries, 100
involved children under the age of 4
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years. These incidents included deaths
resulting from mortar tubes held by
consumers; burns requiring a 1-month
hospitalization after a reloadable aerial
shell landed in a bystander’s lap; and
various other injuries affecting all
regions of the body.

To identify devices that had a greater
explosive power, and therefore, needed
a limit to protect consumer safety, the
FDA and the Commission opted to
apply the 2-grain limit to “devices
intended to produce audible effects.” At
the time the limit was adopted, the
focus on “devices intended to produce
audible effects” was a useful way of
identifying devices that had a greater
explosive or energetic force. However,
the fireworks industry has reported, and
Commission testing indicates, that
fireworks devices on the market today
contain metallic fuel when they are
“intended to produce an audible effect.”
These metallic fuels create an explosive
that is more energetic per volume than
an explosive without metallic fuel.

b. Current CPSC Test Method and
Alternative Test Methods

The regulations do not specify a
method for identifying whether a device
is “intended to produce audible
effects,” and therefore, subject to the 2-
grain limit. However, the CPSC
Consumer Fireworks Testing Manual
(CPSC Testing Manual; CPSC
Directorate for Laboratory Sciences,
Division of Chemistry, Consumer
Fireworks Testing Manual, 4th ed. (Aug.
17, 2006), available at: https://
www.cpsc.gov/PageFiles/121068/
testfireworks.pdf), specifies how
Commission staff identifies these
devices during field testing. In
accordance with the CPSC Testing
Manual, staff listens for a “loud report”
when the device functions, which
indicates it is “intended to produce an
audible effect.” See section
(IV)(C)(11)(e) of CPSC Testing Manual,
p- 29. This involves staff listening for a
sound and assessing whether that sound
has the qualities characteristic of an
intentional effect. It is not the noise
level that is determinative; rather, staff
listens for a crisp sharpness that is
related to the pressure pulse associated
with the ignition of flash powder. If staff
hears this “loud report,” then they
weigh the pyrotechnic material in the
break charge (which causes the audible
effect) to determine whether it exceeds
the 2-grain limit. The CPSC Testing
Manual does not carry the force of law;
rather, it describes one option for
identifying devices that are subject to
the 2-grain limit. However, other
options may also be valid. The
Commission believes that specifying an

appropriate identification method in the
regulations would provide for
transparency and consistency in testing,
which facilitates compliance and
consumer safety.

To accomplish this, Commission staff
has considered the makeup and design
of fireworks devices on the market today
and reviewed alternative methods of
identifying devices that are subject to
the 2-grain limit. Based on these
assessments, the Commission proposes
to set forth, in the regulations, a method
for identifying devices that are subject
to the 2-grain limit and replace the
phrase “intended to produce audible
effects” to reflect that method.

Fireworks devices have evolved since
CPSC adopted 1500.17(a)(3) in 1973,
and now use different types of powders,
which impact the sounds devices
produce. The fireworks industry has
moved away from using black powder
in break charges, and instead, often uses
hybrid powders. In addition, fireworks
devices generally are made by hand,
resulting in variability in devices from
the same manufacturer and lot. Different
samples of the same device may not
produce the same audible effects.
Depending on the shell construction,
packing density, and amount of powder,
hybrid powders may produce audible
effects intentionally or incidentally to
disperse visual effects. Significant
training and experience are necessary to
distinguish between sounds that are an
intentional effect of a fireworks device
and sounds that are merely a byproduct
of other effects or functions of a
fireworks device. CPSC staff has
substantial training and experience to
make this distinction, but the
Commission believes that a simpler and
more quantitative test would be
preferable and would facilitate
consistent and accurate industry testing.

To identify a method that reflects the
current design of fireworks devices,
reduces the variability in judgments of
whether a device is “intended to
produce audible effects,” and is simple
and repeatable enough for regulated
entities to follow easily and
consistently, the Commission has
reviewed other existing methods of
identifying devices subject to the 2-grain
limit. The European Standard does not
include any equivalent limit to
1500.17(a)(3), and many of the devices
listed in the European Standard are not
comparable to those sold in the United
States. As such, the European Standard
does not offer an alternative method that
the Commission could adopt. The AFSL
Standard limits the explosive
composition of various devices
“intended to produce reports” to 2
grains of pyrotechnic composition

(“reports” is a synonym for “audible
effects”). The AFSL Standard also limits
break charges to containing only black
powder, an equivalent nonmetallic fuel,
or fuel that is empirically demonstrated
to perform similarly to black powder.
Thus, while the AFSL Standard
provides similar limits to APA Standard
87—1, described below, it is less
quantifiably precise because it provides
flexibility for empirical analysis to
permit various fuel types.

APA Standard 87-1, section 2.5,
provides the same 2-grain (130 mg) limit
as 1500.17(a)(3) on the pyrotechnic
content of fireworks devices “intended
to produce audible effects,” but also
includes a definition, or method of
identifying whether a device is
“intended to produce audible effects.” If
a fireworks device includes a burst
charge that contains a metallic powder
less than 100 mesh in particle size, then
the device is “intended to produce
audible effects.” Section 2.5 elaborates,
stating the inverse of this test method
and providing examples. This is a
straightforward and objectively
measurable method of determining
whether a device is subject to the 2-
grain limit; under this method, testers
need only examine and measure the
contents of the burst charge. This
definition is consistent with
1500.17(a)(3), which lists devices that
traditionally include metallic fuel as
examples of devices “intended to
produce audible effects,” such as
devices that generally use flash powder,
which is a mixture of an oxidizer
(typically potassium perchlorate) and a
metallic fuel (typically aluminum). This
method is also consistent with the
intended purpose of the regulation to
protect consumers from the greater
energetic power of certain devices and
the associated safety risks.

Commission staff has conducted
preliminary testing to examine the
relationship between metallic content in
break charges and the energy or
explosive power of the fireworks device.
As an example, staff examined the effect
of adding aluminum, a metallic powder,
to fireworks devices. As the Division of
Chemistry (Chemistry) memorandum in
the briefing package for this NPR
explains, a quadratic analysis reveals
that a 1 percent addition of aluminum
increases the energy of a device by 3
percent, and that as aluminum content
increases, the amount of explosive
power increases, up to 25 percent
aluminum content, at which point the
explosive power begins to diminish.
This demonstrates the consistency
between limiting metallic content in
break charges and the intended safety
purpose of 1500.17(a)(3)—namely, to
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limit the explosive power of devices, in
order to reduce injuries associated with
more explosive devices. Additionally,
adding aluminum or other metallic
content to an energetic material may
increase sensitivity to impact, spark,
and friction, which may present
additional safety hazards.

c. Proposed Regulatory Requirement

Accordingly, the Commission
proposes to adopt a method for
identifying devices that are subject to
the 2-grain limit that is consistent with
the method in APA Standard 87-1.
However, unlike APA Standard 87-1,
the Commission proposes to state the
criteria directly in the regulation,
without referencing “devices intended
to produce audible effects”; in addition,
the Commission proposes to state only
the general criteria for identifying these
devices (i.e., metallic fuel greater than
100 mesh in particle size), without the
additional details in APA Standard 87—
1. Although at the time it was adopted,
the phrase “intended to produce audible
effects”” was a useful way to identify
devices with greater explosive power
and a correspondingly greater risk of
injury, because of the current design
and composition of fireworks devices, it
is clearer and more direct to refer
simply to their content.

To assess the CPSC Testing Manual
method and the APA Standard 87-1
method, Commission staff randomly
tested fireworks samples collected from
the Office of Compliance from fiscal
years 2014, 2015, and 2016. Using the
CPSC Testing Manual method, staff
found that 17 percent of the samples
were “intended to produce audible
effects”” and exceeded the 2-grain limit.
In contrast, while using the APA
Standard 87—1 method, staff found that
84 percent of the samples were
“intended to produce audible effects”
and exceeded the 2-grain limit.
Although the sample size is too small to
be conclusive, these results show a
notable difference between the number
of devices that qualify as “intended to
produce audible effects” using the CPSC
Testing Manual method and the APA
Standard 87—-1 method. This may be
because the APA Standard 87—1 method
relies on precise and quantifiable
measurements, rather than experienced
observation, leaving less room for
interpretation.

The Commission does not propose to
modify the overall requirement in
1500.17(a)(3); rather the Commaission
proposes to specify the composition that
identifies a device as subject to the 2-
grain limit and otherwise retain the 2-
grain limit. For consistency, the
Commission also proposes to replace

references to “‘audible effects”
throughout the regulations. Because the
regulations currently do not require any
particular method of identifying which
devices are subject to the 2-grain limit,
requiring the use of a specific method
creates a new requirement.
Additionally, consistent with the
comparative test data, the proposed
method likely w